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AMENDED AND RESTATED
DECLARATION OF COVENANTS, RESTRICTIONS EASEMENTS, CHARGES AND LIENS FOR BLACK MOUNTAIN RANCHES

THIS AMENDED AND RESTATED DECLARATION is effective upon recording.

[bookmark: _Toc168320485]RECITALS:

[bookmark: HDNDE3][bookmark: HDSTE4][bookmark: HDSTE5][bookmark: HDNDE5][bookmark: HDNDE6]A.	On October 25, 1983, the Black Mountain Ranch Land and Cattle Co., a Colorado partnership, subjected the property set forth in that certain Declaration of Covenants, Restrictions, Easements, Charges and Liens for Black Mountain Ranches, for recording in the real property records of Park County, Colorado at Reception No. 325832 (“Original Declaration”);

B.	The Owners within the Black Mountain Ranches Community desire to amend and restate the Original Declaration by virtue of this Amended and Restated Declaration (“Declaration”), and intend, upon the recording of this Declaration, that all prior recorded declarations, amendments and supplements thereto shall be superseded and replaced by this Declaration;

C. The Original Declaration provides for and allows for this Declaration in Section 20, which provides as follows:

. . .  owners of sixty-five percent (65%) of the tracts which are subject to these covenants may change or modify any one or more of said restrictions, except those which deal with the use of water or sewage treatment systems, which are controlled by court decree, by executing and acknowledging an appropriate agreement or agreements in writing for the such purposes and recording the same in the office of the County Clerk and Recorder of Park County, Colorado.

D. All Owners are aware of the provisions of the Original Declaration allowing for amendment, by virtue of the record notice of the Original Declaration, by acts and disclosures, newsletters or notices of the Association and by other means;

E. 	The amendments within this Declaration have been prepared and determined by the Board and by the Owners that have approved this Declaration to be reasonable and not burdensome;

F. 	The purposes of the amendments in this Declaration are to remove developer "boilerplate" language that is no longer applicable to the Community, remove provisions that do not allow the Board to efficiently operate the community or deal with community concerns, remove provisions that do not comply with current state law, add and clarify provisions that provide the proper tools for the Association to effectively solve problems, add provisions to provide the Association with sufficient power to create and successfully enforce Rules and Regulations, and add provisions that reflect beneficial state law provisions.

G.	Pursuant to Section 20 of the Original Declaration, Owners representing at least 65% of the Tracts/Lots subject to the Original Declaration have approved and agreed to this Declaration.

NOW THEREFORE, the Original Declaration is hereby replaced, and superseded by the covenants, servitudes, easements and restrictions set forth below:

[bookmark: _Toc168320486]DEFINED TERMS

[bookmark: _Toc168320487]Defined Terms.

Each capitalized term in this Declaration shall have the meaning specified or used in the Act, unless otherwise defined in this Declaration or the context requires otherwise:

(a) Act shall mean the Colorado Common Interest Ownership Act, C.R.S. §38-33.3-101 et. seq., as it may be amended.

(b) Architectural Review Committee (ARC) or Committee means the committee selected in accordance with Rules and Regulations for the purpose of implementing the architectural review provisions of this Declaration and architectural guidelines for the Community to ensure proper use, appropriate improvement, and harmonious additions, alterations and improvements within the Community.

(c) Assessment shall include all Common Expense Assessments and any other expense levied to Lots pursuant to this Declaration or the Act, including interest, late fees, attorney fees, fines, and costs.

(d) [bookmark: HDSTEf][bookmark: HDNDEf]Association shall mean Black Mountain Ranches Owners Association, a Colorado nonprofit corporation, and its successors and assigns.

(e) Board or Board of Directors shall mean the body, regardless of name, designated in the Governing Documents to act on behalf of the Association.

(f) Common Area or Common Elements shall mean all real property owned by the Association for the common use and enjoyment of Owners.

(g) Common Expenses shall mean and refer to all expenditures made and liabilities incurred by or on behalf of the Association, together with any allocation by the Association to reserves.

(h) Community or Black Mountain Ranches Community shall mean the planned community known as “Black Mountain Ranches,” and the real property subject to this Declaration and as further defined by the recorded Plats and the legal descriptions contained in this Declaration, and the Members of the Association.

(i) [bookmark: HDSTE13][bookmark: HDNDE13]Declaration shall mean and refer to this Amended, Restated, Declaration of Covenants, Restrictions, Easements, Charges and Liens for Black Mountain Ranches, recorded in the office of the Clerk and Recorder of Park County, Colorado.

(j) Governing Documents shall mean this Declaration, the Plat, the Articles of Incorporation, the Bylaws, any Maps and any Rules and Regulations of the Association, as all of the foregoing may be amended from time to time.

(k) Lot shall mean and refer to any plot of land shown upon any recorded Plat of the Property with the exception of Common Elements.

(l) Member shall mean any Owner.  The terms “Member” and “Owner” may be used interchangeably.

(m) Owner shall mean the owner of record title, whether one or more persons or entities, to any Lot which is a part of the Property, including contract sellers, but excluding those having such interest merely as security for the performance of an obligation.

(n) Pets and livestock shall mean and include cats, dogs, birds, reptiles or other household animals, and livestock or as may be further defined in or supplemented by the Rules and Regulations.

(o) [bookmark: HDSTE14][bookmark: HDNDE14]Plat or Map shall mean and refer to the plat(s) and/or map(s) of the Property and improvements that are subject to this Declaration and which are designated in the Plat or Map recorded in the records of the Office of the Clerk and Recorder of Park County.  More than one plat, map, or supplement thereto may be recorded, and, if so, then the term “Plat” or “Map” shall collectively mean and refer to all of such plats, maps and supplements thereto.

(p) Property shall mean the property described in or which is subject to the Declaration together with all easements, rights, and appurtenances thereto and the buildings and improvements erected or to be erected thereon.

(q) Rules and Regulations shall mean any written instruments, however identified, which are adopted by the Association for the regulation and management of the Community and/or clarification of the Governing Documents, including any amendment to those instruments.

[bookmark: _Toc168320488]NAMES & DESCRIPTION OF PROPERTY/EASEMENTS

[bookmark: _Toc168320489]Name and Type.  

The type of Common Interest Community is a Planned Community. The name of the Planned Community is “Black Mountain Ranches.”  The name of the Association is “Black Mountain Ranches Owner’s Association.”

[bookmark: _Toc168320490]Property.  

[bookmark: HDSTE17][bookmark: HDNDE17]The Community is located in Park County, State of Colorado.  The Property of the Planned Community is described in Exhibit A of this Declaration, in the Original Declaration, in the Plat, and/or is consistent with the common scheme and plan for the creation and operation of the Community.  

[bookmark: HDSTE18][bookmark: HDNDE18]The number of Lots currently included in the Community is 100.  Easements for utilities and other purposes over and across the Lots and any Common Elements may be as shown upon a recorded Plat and on any recorded Map of the Planned Community, and as may be established pursuant to the provisions of this Declaration, or granted by authority reserved in any recorded document.

[bookmark: _Toc168320491]Owners' Easements for Use of Common Elements. 

Owners shall have a right and easement of enjoyment in and to any Common Elements and such easement shall be appurtenant to and shall pass with the title to every Lot, subject to the following provisions:  

(a)  	the right of the Association to promulgate and publish Rules and Regulations concerning fishing rights and use rights over Common Elements with which every Owner and such Owner’s tenants, invitees, licensees and guests shall strictly comply;  

(b) the right of the Association, to suspend the voting rights and the rights to use of any Common Elements for a period not to exceed 60 days or during any period of violation, of any other provision of the Governing Documents, whichever is greater; provided that suspension of voting and use rights shall be automatic during any period that an Owner is in default in payment of any Common Expense Assessment; 

(c)  	the right of the Association to close or limit the use of Common Elements while performing maintenance and repairs; 

(d) the right of the Association to change use of, add to, or remove improvements on the Common Elements;

(e)	Every Owner shall have a perpetual easement on 15 feet along either side of Twelve-Mile Creek upstream to the Association’s furthest northern border and downstream to the furthest southern border. Members must access Twelve Mile Creek from County Road 5 and must stay within 15 feet of Twelve-Mile Creek at all times, unless permission has been provided by the appropriate lot owner; and

(f)	The State of Colorado requires all anglers possess a valid fishing license; however, the Association is not required to enforce such requirement.    Owners are responsible for their guests that use the common ground fishing easement. 

[bookmark: _Toc168320492]Easements for the Association. 

Each Lot shall be subject to an easement in favor of the Association, acting through the Board of Directors (including its agents, employees and contractors) to allow for their performance of obligations in this Declaration, provided that the easement granted and the use thereof shall not unreasonably interfere with or impair the use of any improvements constructed on a Lot and shall be exercised only after reasonable notice to the Owner of the Lot.

[bookmark: _Toc168320493]THE ASSOCIATION

[bookmark: _Toc168320494]Membership.  

[bookmark: _Hlk80009487]Every person who is a record Owner of a fee interest in any Lot which is subject to this Declaration shall be a Member of the Association.  Membership shall be appurtenant to and may not be separated from ownership of any Lot.  Ownership of such Lot shall be the sole qualification for such membership.  

[bookmark: _Toc168320495]General Purposes and Powers of the Association.  

[bookmark: _Hlk80009524]The Association, through its Board of Directors, shall perform functions and manage the Community as provided in this Declaration so as to protect the value and desirability of the Community and the Lots.  The Association shall be responsible for the maintenance, repair, replacement and improvement of any Common Elements.  Any purchaser of a Lot shall be deemed to have assented to, ratified, and approved such designation and management.  The Association shall have all power necessary or desirable to effectuate such purposes.

[bookmark: _Toc168320496]Authority of the Association. 

[bookmark: _Hlk80009603]The business affairs of the Community shall be managed by the Board of Directors of the Association.  The Association shall be governed by the Act, to the extent it applies to communities created prior to July 1, 1992, this Declaration, Plat, Articles of Incorporation, Bylaws, and any Rules and Regulations adopted by the Board of Directors.  

All corporate or other powers of the Association, unless otherwise specified or expressly reserved to the Members in the Governing Documents, shall be exercised by or under the authority of the Board of Directors, and the business and affairs of the Association shall be managed under the direction of the Board of Directors.  

[bookmark: _Toc168320497]Allocated Interests. 

[bookmark: _Hlk80009698]The Common Expense liability and votes in the Association allocated to each Lot are set as follows: 

[bookmark: HDSTE1c][bookmark: HDNDE1c][bookmark: HDSTE1d][bookmark: HDNDE1d](a)	the percentage of liability for Common Expenses, equally (i.e. 1/100); 

[bookmark: HDSTE1e][bookmark: HDNDE1e](b)	the number of votes in the Association, equally, one vote per Lot.

[bookmark: _Toc168320498]Managing Agent.  

The Association may employ or contract for the services of a managing agent to whom the Board may delegate certain powers, functions, or duties of the Association, as provided in the Bylaws of the Association, provided no such delegation shall relieve the Board of final responsibility.  The Board shall not be liable for any omission or improper exercise by a managing agent of any duty, power, or function so delegated by written instrument executed by or on behalf of the Board.

[bookmark: _Toc168320499]Right to Notice.  

Notice of matters affecting the Community, via any means of communication, may be provided to Owners and any occupants as determined by the Board of Directors in its sole discretion. 

[bookmark: _Toc168320500]Indemnification.  
[bookmark: _Hlk80010414]To the full extent permitted by law, each officer, director or committee member of the Association and other volunteer appointed by the Board of Directors shall be indemnified by the Association against all expenses and liabilities including attorney fees, reasonably incurred by or imposed upon them in any proceeding to which they may be a party, or in which they may become involved, by reason of being or having been an officer, director, committee member or volunteer of the Association, or any settlements thereof, whether or not they are an officer, director, committee member or volunteer at the time such expenses are incurred, pursuant to the indemnification provisions set forth in the Bylaws and by Colorado law.

[bookmark: _Toc168320501]Education and Training.  

As a Common Expense, the Association shall, in accordance with the Act, provide education and training opportunities for Owners, residents and occupants, including providing funding and permitting use of facilities for such purposes.  The Association shall provide education and training activities as a tool for fostering Owner, resident and occupant awareness of governance, operations and concerns of the Community and of the Association.  

[bookmark: _Toc168320502]ASSESSMENTS

[bookmark: _Toc168320503]Creation of Association Lien and Personal Obligation to Pay Assessments.  

[bookmark: _Hlk80010636]Each Owner, by acceptance of a deed for a Lot, whether or not it shall be so expressed in any such deed or other conveyance, shall be deemed to covenant and agree to pay to the Association annual Assessments for Common Expenses.  The Association annual Common Expense Assessments and such other Assessments as imposed by the Association, including fees, charges, late fees, attorney fees, fines and interest charged by the Association, and additional fees charged by the managing agent that may be assessed and/or levied or may be agreed to in the process of collecting past due Assessments, including but not limited to, credit card convenience fees from whatever source, shall be a charge on each Lot and shall be a continuing lien upon the Lot against which each such Assessment or charge is made.  

No Owner may become exempt from liability for payment of the Assessments for Common Expenses by waiver of the use or enjoyment of the Common Elements or by abandonment of the Lot against which the Assessments are made.  

All Assessments shall be payable in the amounts specified in the levy thereof, and no offsets or reduction, except as provided in this Declaration or preexisting agreements, shall be permitted by any reason including, without limitation, any claim that the Association or the Board of Directors is not properly exercising its duties and powers under this Declaration.  

[bookmark: _Toc168320504]Annual Assessment.  

[bookmark: HDSTE1f][bookmark: HDNDE1f][bookmark: HDSTE20][bookmark: HDNDE20]The budget for annual Assessments shall be submitted to the Owners for ratification pursuant to Section 303(4) of the Act and as set forth in the Bylaws, as the Bylaws may be amended from time to time.  The budget may be vetoed by Owners holding a majority of the total Association vote.  Assessments for Common Expenses shall be due and payable in monthly, quarterly, or annual installments, or in any other manner, as determined by the Board of Directors.  The omission or failure of the Board of Directors to levy the Assessment for any period shall not be deemed a waiver, modification or a release of the Owners from their obligation to pay.

[bookmark: _Toc168320505]Special Assessments.  

In addition to other authorized Assessments, the Association may levy Special Assessments from time to time to cover previously unbudgeted expenses or expenses in excess of those budgeted, including, without limitation, the costs of any construction, restoration, or unbudgeted repairs or replacements of capital improvements that are not covered by the general reserve fund.  The proposed Special Assessment shall be submitted to the Owners for ratification pursuant to Section 303(4) of the Act and as set forth in the Bylaws, as the Bylaws may be amended from time to time.  The proposed Special Assessment may be vetoed by Owners holding a majority of the total Association vote.  Special Assessments may be payable in installments extending beyond the fiscal year in which the Special Assessment is approved.  The Board shall have the right to require that Special Assessments be paid in advance of the provision of the subject services or materials.

[bookmark: _Toc168320506]Application of Payments.  

All sums collected on a delinquent account referred to an attorney shall be remitted to the Association’s attorney until the account is brought current.  All payments received on an account of any Owner or the Owner’s Lot shall be applied first to the payment of any delinquent Assessments, then to all legal fees and costs (including attorney fees), expenses of enforcement and collection, late fees, returned check fees, lien fees and other costs owing or incurred with respect to such Owner pursuant to the Governing Documents. 

[bookmark: _Toc168320507]Effect of Non‑Payment of Assessments.  

[bookmark: HDNDE21](a) 	Any Assessment, charge or fee provided for in this Declaration, or any monthly or other installment thereof, which is not fully paid within 30 days after the due date thereof, as established by the Board of Directors, shall bear interest at the rate established by the Board of Directors, on a per annum basis to accrue monthly from the due date, and the Association may assess a reasonable late fee thereon as determined by the Board of Directors. 
[bookmark: HDNDE22](b) 	Failure to make payment within 90 days of the due date thereof shall cause the total amount of such Owner's Common Expense Assessment for the remainder of that fiscal year to become immediately due and payable at the option of the Board.  The Board may, in its discretion, decelerate the Member’s annual Assessment.  
(c) 	Further, the Association may bring an action at law or in equity, or both, against any Owner personally obligated to pay such overdue Assessments, charges or fees, or monthly or other installments thereof, and may also proceed to foreclose its lien against such Owner's Lot.  An action at law or in equity by the Association against an Owner to recover a money judgment for unpaid Assessments, charges or fees, or monthly or other installments thereof, may be commenced and pursued by the Association without foreclosing, or in any way waiving the Association's lien therefor.  
(d) 	Foreclosure or attempted foreclosure by the Association of its lien shall not be deemed to estop or otherwise preclude the Association from thereafter again foreclosing or attempting to foreclose its lien for any subsequent Assessment, charges or fees, or monthly or other installments thereof, which are not fully paid when due.  The Association shall have the power and right to bid on or purchase any Lot at foreclosure or other legal sale, and to acquire and hold, lease, mortgage, convey or otherwise deal with the same.  If a foreclosure action is filed to foreclose any Assessment lien, and an Owner abandons or leaves vacant his or her Lot, the Board may take possession and rent said Lot or apply for the appointment of a receiver for the Lot without prior notice to the Owner.  The rights of the Association shall be expressly subordinate to the rights of any holder of a first lien security interest as set forth in its deed of trust or mortgage (including any assignment of rents), to the extent permitted under the Act.


[bookmark: _Toc168320508]Lien Priority.  
[bookmark: _Hlk80011458]
The lien of the Association under this Section is prior to all other liens and encumbrances on a Lot except: (1) liens and encumbrances recorded before the recordation of the Original Declaration; (2) a first lien security interest on the Lot (except as allowed by the Act with regard to the limited lien priority allowed to the Association); and (3) liens for real estate taxes and other governmental assessments or charges against the Lot. This Section does not affect the priority of mechanics' or materialmen's liens.  

The lien of the Association under this Article is not subject to the provision of any homestead exemption as allowed under state or federal law.  Sale or transfer of any Lot shall not affect the lien for said Assessments or charges except that sale or transfer of any Lot pursuant to foreclosure of any first lien security interest, or any proceeding in lieu thereof, including deed in lieu of foreclosure, or cancellation or forfeiture shall only extinguish the lien of Assessment charges as provided by applicable state law.  

No such sale, transfer, foreclosure, or any proceeding in lieu thereof, including deed in lieu of foreclosure, nor cancellation or forfeiture shall relieve any Lot from continuing liability for any Assessment charges thereafter becoming due, nor from the lien thereof.

[bookmark: _Toc168320509]RESTRICTIONS

[bookmark: _Toc168320510]Flexible Application of the Subsequent Covenants and Restrictions.  

All Lots within the Community shall be held, used and enjoyed subject to the following limitations and restrictions.  The strict application of the following limitations and restrictions in any specific case may be modified or waived, in whole or in part, by the Board of Directors or by an appropriate committee (subject to review by the Board of Directors) if such strict application would be unreasonable or unduly harsh under the circumstances.  Any such modification or waiver must be in writing.

[bookmark: _Toc168320511]Authority.  

All provisions of the Governing Documents shall apply to Owners and their guests, tenants, invitees and licensees.  Owners and their successors and assigns, by acceptance of a deed to their Lot, acknowledge that they have been given notice, and that:
(a) The ability of Owners to use their Lots may be limited by the provisions in the Governing Documents.
(b) [bookmark: QuickMark]The Board may, from time to time, modify the Rules and Regulations used to clarify and add detail to this Declaration. 
(c) The Board may establish penalties for the infraction of the Governing Documents and/or the Rules and Regulations per Statue Statute and Owners will be responsible for fines assessed against them based on violations committed by their tenants, guests, and invitees for violations.
(d) All fines imposed are collectable as Assessments.

[bookmark: _Toc168320512][bookmark: _Hlk169423757]Maintenance of Lots and Improvements.  

Owners are responsible for the reasonable maintenance, repair and replacement of the property and improvements located within their Lot boundaries per ARC requirements.   In the event of damage to or destruction of structures or improvements on a Lot, the Owner shall proceed promptly to repair or to reconstruct the damaged structure and improvements in a manner consistent with article 6, below, or shall be obligated to raze any visibly damaged structure. In addition, Owners are asked to inform the Board of their plans to remedy the damage or destruction. The Association, and its agents, shall have the authority, after giving the Owner 60 days written notice, to issue violations as necessary following the process detailed in the Rules and Regulations.  Maintenance of Lots shall be further defined in the Rules and Regulations.

[bookmark: _Toc168320513]Restrictions on Pets and Livestock.  

Pets and livestock may be kept on a Lot, if the Pet is not a nuisance to other residents.  Pets and livestock shall not be permitted to run at large within the Community or on adjacent lands and shall be under control of the Pet/livestock owner at all times when not inside the residence.

[bookmark: _Toc168320514]Water and Sewage.  

[bookmark: _Hlk171260101]All Owners will abide by State and County requirements as they apply to water/sewage and understand that both agencies are expected to enforce their own requirements.

[bookmark: _Toc168320515]Dwelling and Outbuildings

The ground floor area of the main residential structure, exclusive of open porches, garages, and basements, shall at a minimum be 500 square feet.  Out-buildings shall be no more than a 3500 sq. ft. footprint.  No building shall be more than two stories above ground measured at the high point on grade.  Residential buildings shall be placed on, or constructed, with full enclosed block or concrete foundation walls.  Open, exposed crawl spaces are prohibited below residential buildings.   

[bookmark: _Toc168320516]Building Location

No building shall be erected nearer than 100 feet to any boundary (as such boundary exists at the time of construction), along a road, or so that any part of said building is closer than 100 feet to any of the other boundary lines of the Lot boundary (as such boundary exists at the time of construction).  In case of single ownership of more than one Lot, this restriction shall apply to the parcel as a whole; for purposes of this covenant, eaves, steps, and open porches shall be considered part of the building.

[bookmark: _Toc168320517]Building Appearance

In order not to impair the appearance of the Community, the exterior of each dwelling or other structure located on any lot shall be maintained in acceptable repair and condition, as the Board may, from time to time determine.  Structural color schemes shall be compatible with the natural environment.  Natural or earth colors are required.  Building Appearance requirements may be further defined in the Rules and Regulations.

[bookmark: _Toc168320518]Nuisances.  

No nuisance shall be permitted within the Community, nor any use, activity or practice which is the source of unreasonable annoyance or embarrassment to, or which unreasonably offends or disturbs, any Owner or which may unreasonably interfere with the peaceful enjoyment or possession or the proper use of a Lot or any Common Elements, or any portion of the Community by residents.  Nuisances shall be further defined in the applicable Rules and Regulations.

[bookmark: _Toc168320519]Garbage and Refuse Disposal.  

No Lot shall be used or maintained as a dumping ground for rubbish.  Trash, garbage and other waste shall be kept in sanitary containers.  All incinerators or other equipment for the storage or disposal of such materials shall be kept in a clean and sanitary condition.

[bookmark: _Toc168320520]Fences.  

[bookmark: _Hlk169425094]Fencing along Bureau of Land Management land or National Forest land must be in accordance with all applicable Rules and Regulations.  Existing boundary fences may be reset to conform to staked property lines and/or repaired, rebuilt or removed as necessary.  Owners of Lots located on the outside periphery of the Community are jointly responsible for the maintenance of their shared fences physically located on BMR properties.  Fencing regulations shall be further defined in the Rules and Regulations.  

[bookmark: _Toc168320521]Use of Common Elements.  

There shall be no obstruction of any Common Elements, nor shall anything be kept or stored on any part of any Common Elements without the prior written approval of the Association.  Nothing shall be altered on, constructed in, or removed from any Common Elements without the prior written approval of the Association. 

[bookmark: _Toc168320522]No Annoying Lights, Sounds, or Odors.  

No light shall be emitted from any portion of the Community which is unreasonably bright or causes unreasonable glare, and no sound or odor shall be emitted from any portion of the Community which would reasonably be found by others to be noxious or offensive as further defined in the Rules and Regulations.  Without limiting the generality of the foregoing, no exterior spotlights, searchlights, speakers, horns, whistles, bells, other unnecessary light or sound devices shall be located or used on any portion of the Community except with the prior written approval of the Association. Nothing in this section shall be interpreted as prohibiting motion sensor illumination or security illumination that comes on intermittently and briefly and does not stay continuously on during hours of darkness.

[bookmark: _Toc168320523]Restriction on Signs and Flags.  

The Board of Directors may establish and adopt Rules and Regulations limiting, regulating, prohibiting, and restricting the display and placement of signs, posters, billboards, flags, and advertising devices or displays on Lots as permitted by applicable law.

[bookmark: _Toc168320524]Association Gates

Association gates are further defined in the Rules and Regulations

[bookmark: _Toc168320525]Culverts

Owners shall furnish where necessary and as determined by the Architectural Review Committee, at their own expense, one county approved culvert of a minimum size of 15 inches required for private access road to their property.  Culverts shall be further set forth in the Rules and Regulations.
  
[bookmark: _Toc168320526]Leasing

Owners are responsible for ensuring their leases (short term and long term) comply with all Covenants and Rules and Regulations of the Association, and shall be responsible for any and all damages caused by their tenants’ actions or inactions.  Additionally, short-term tenants will not have fishing privileges or the right to discharge firearms in the Community. 

[bookmark: _Toc168320527]Clearing of Trees.  

There shall be no removal of living trees from Lots except as may be necessary to provide access to the property, construct approved structures, or create a defensible space around the dwelling for fire mitigation purposes and complies with a written defensible space plan created by the Colorado State Forest Service, an individual/company certified by a local governmental entity to create such a plan, or the fire chief, fire marshal, or fire protection district.  

[bookmark: HDNDE2f][bookmark: _Toc328041081][bookmark: _Toc168320528]Vehicles.  

Vehicles of all types including but not limited to:  camping trailers, boat trailers, hauling trailers, boats or accessories thereto, self-contained motorized recreational vehicles, or other types of vehicles that may be set forth in the Rules and Regulations must be in an enclosed structure or:

(a) Must be kept in usable condition and currently licensed.  A self-propelled vehicle shall not be deemed usable if it is unable to move of its own propulsion, has flat tires, is on blocks, or is missing wheels.
(b) Must be currently licensed, regularly used for camping or transporting, considered temporary and used only by the lot owner or invited guests and not rented to a third party in any capacity. Sewage related to the camping activity is hauled away and disposed of properly.  Under no circumstances shall direct dumping or discharge of sewage be allowed into the ground. 
(c) Current licensure of a vehicle is not necessary if the equipment is used exclusively for agriculture or snow removal. 
(d) Not parked within 100 feet of the property line.  

[bookmark: _Toc168320529]Rules and Regulations.  

In furtherance of the provisions of this Declaration, and the general plan, Rules and Regulations concerning and governing the Community or any portion thereof may be adopted, amended, or repealed from time to time by the Board of Directors.  The Board of Directors may establish and enforce penalties for the infraction thereof.

[bookmark: _Toc168320530]Compliance with Governing Documents.  

Each Owner shall comply strictly with the provisions of this Declaration, the Articles of Incorporation, Bylaws, and the Rules and Regulations of the Association, as amended.  

[bookmark: _Toc168320531]ARCHITECTURAL REVIEW

[bookmark: _Toc168320532]Required Approval.  

No structures shall be constructed, erected, relocated, removed or installed on a Lot, nor shall any alteration or change to the exterior of a residence or out-building commence unless complete plans and specifications shall have been first submitted to and approved in writing by the Architectural Review Committee.  Failure to do so shall result in actions by the Board or (Committee) as may be outlined in the Rules and Regulations.  

[bookmark: _Toc168320533]Acknowledgment of Owners.  

Owners acknowledge, accept and agree to the following:

(a)	Owners will not commence construction or installation of an improvement until they have submitted improvement plans and specifications and received written approval from the Committee; 
(b)	Owners shall immediately comply with any request by the Association or the Committee for additional information relating to an improvement prior to the Committee’s approval of a request and/or prior to the completion of an improvement.  Failure to comply with such a request by an Owner shall result in the withdrawal of Committee approval, if previously granted; 
(c)	Committee approval does not constitute approval of the local building or zoning department, drainage design or structural soundness;
(d)	Owners, by applying for approval, hereby certify: (i) they will construct or modify improvements located only on their own Lot or upon Property which they have permission to construct, modify or improve; and (ii) they will not violate any easements, rights-of-way, or other rights appurtenant to such Property.  
(e)	Upon completion of an improvement, Owners authorize the Committee or its representative(s) to enter onto the Lot for exterior inspection; 
(f)	If the improvement as built does not conform to the improvement as approved by the Committee, the Committee’s approval will be deemed withdrawn, and upon written request of the Committee, Owners shall, at their own expense and cost, promptly bring the improvement into compliance with the submitted and approved plans and specifications;
(g)	In the event of withdrawal of Committee approval for any reason(s) cited in this Section, and upon written request from the Committee, the Owner, at his or her expense and cost, shall promptly restore the Lot to substantially the same condition as it existed prior to commencement of the improvement’s installation or construction, and such withdrawal will be deemed to toll the statute of limitations as it pertains to the improvement until such time as the improvement is brought into compliance.

[bookmark: _Toc168320534]Architectural Criteria.  

[bookmark: HDSTE2e][bookmark: HDNDE2e][bookmark: HDSTE2f]Approval shall be based upon, but not limited to, conformity and harmony of the exterior appearance of structures with neighboring structures, effective location and to the extent practical shall be designed so as not degrade scenic views on nearby Lots, and to ensure the Community maintains its uniqueness, quality, and value, and conformity with the specifications and purposes generally set out in this Declaration.   Further architectural requirements are detailed in the Rules and Regulations. 

[bookmark: _Toc168320535]Establishment of the Committee.  

The Committee shall consist of a minimum of three members elected by the membership at the membership annual meeting.  Committee members that are unable to complete their 3-year term will have a suitable replacement appointed by the Board of Directors to complete the term of the vacated position.  The Board shall have the authority to remove any members of the Committee at their sole discretion.  There shall be no limit on the number of terms an ARC member may serve.  If necessary, the Board will have the authority to overrule any ARC ruling. 

[bookmark: _Toc168320536]Reply and Communication.  

[bookmark: HDSTE30][bookmark: HDNDE30][bookmark: HDSTE31][bookmark: HDNDE31][bookmark: HDSTE32][bookmark: HDNDE32]The Committee shall reply to all submittals of plans made in accordance herewith in writing within 45 days after receipt of the complete plans as defined further in rules and regulations.  In the event that a construction project is to be phased by the Owner, the ARC will need those plans also in their entirety as appropriate.  In the event the Committee/Board fails to take any action on submitted plans and specifications within 45 days after the Committee has received the full and complete plans and specifications, approval shall be deemed to be granted; provided, however, nothing in this Section shall authorize anyone to construct or maintain any structure or improvement that is otherwise in violation of this Declaration, the Rules and Regulations or any architectural guidelines or criteria adopted by the Board. 

(a)	The Committee will provide all submitted plans along with the approval or disapproval of the submitted plans to the Board within 15 days of original submission.  The Board will then have 30 days to review the submitted plans and the Committee’s response.  Upon Board approval/disapproval the ARC Chair will notify the owner in writing of the response.    

[bookmark: _Toc168320537]Conditions of Approval.  

In the discretion of the Board or the Committee, an Owner may be required to enter into a written agreement establishing the approval of the application in recordable form acknowledged by such Owner on behalf of himself or herself and all successors-in-interest.  As a condition of approval for a requested architectural change, modification, addition or alteration, an Owner, on behalf of himself or herself and his or her successors-in-interest, affirms and shall assume, unless otherwise agreed in writing, all responsibilities for maintenance, repair, replacement and insurance to and on such change, modification, addition or alteration. 

[bookmark: _Toc168320538]Commencement and Completion of Construction. 

[bookmark: HDSTE33][bookmark: HDNDE33][bookmark: HDNDE34]All improvements approved by the Committee must be commenced within two years from the date of approval.  If not commenced within such time, then approval shall be deemed revoked by the Committee, unless the Committee gives a written extension for commencing the work.  Additionally, except with written Committee approval otherwise, and except for delays caused by strikes, fires, national emergencies, critical materials shortages or other intervening forces beyond the control of the Owner, all exterior work approved by the Committee shall be completed within two years of commencement.

[bookmark: _Toc168320539]Variances.  

The Committee may grant reasonable variances or adjustments from any conditions and restrictions imposed by this Declaration in order to overcome practical difficulties and unnecessary hardships arising by reason of the application of the conditions and restrictions contained in this Declaration or in architectural guidelines.

[bookmark: _Toc168320540]Right to Appeal.  

If the Board of Directors is not acting as the Committee, an Owner whose plans have been disapproved or conditionally approved may appeal any decision of the Committee to the Board of Directors.  The Board of Directors shall review the decision of the Committee pursuant to the criteria set forth in this Article and/or the architectural guidelines.  Any decision of the Committee may be overruled and reversed on appeal by a majority of the directors by a written decision setting forth the reasons for the reversal when the directors conclude that the Committee’s decision was inconsistent with the criteria set forth in this Article and the guidelines.

[bookmark: _Toc168320541]Waivers.  

The approval or consent of the Committee, or appointed representative thereof, to any application for architectural approval shall not be deemed to constitute a waiver of any right to hold or deny approval or consent by the Committee as to any application or other matters subsequently or additionally submitted for approval or consent.

[bookmark: _Toc168320542]Liability.  

The Committee and the members thereof, as well as any representative of the Board designated to act on its behalf, shall not be liable in damages to any person submitting requests for approval or for any approval, or failure to approve or disapprove in regard to any matter within its jurisdiction under these covenants.  

Neither the Board nor the Committee shall bear any responsibility for ensuring the design, quality, structural integrity or soundness of approved construction or modifications, nor for ensuring compliance with building codes, zoning regulations and other governmental requirements.  The Association will not make any investigation into title, ownership, easements, rights-of-way, or other rights appurtenant to Property with respect to architectural requests and shall not be liable for any disputes relating to the same.

[bookmark: _Toc168320543]Enforcement.  

Enforcement of these covenants, restrictions, charges and other provisions, as amended, may be made by the Association or any Owner, by initiating any proceeding at law or in equity against any person or persons violating or attempting to violate any such provision.   

The Association shall have the right, but not the obligation, to institute, maintain and prosecute any such proceedings.  In any action instituted or maintained under this Section, the Association may be entitled to recover its costs and reasonable attorney fees incurred pursuant thereto, as well as any and all other sums awarded by the court.  

Failure of the Association to enforce any covenant or restriction contained in this Section shall in no event be deemed a waiver of the right to do so thereafter.  In addition, or in the alternative, the Association shall have all other enforcement rights as set forth in this Declaration.

[bookmark: _Toc168320544]INSURANCE

[bookmark: _Toc168320545]Insurance on the Lots.

Each Owner has the responsibility to obtain hazard insurance covering loss, damage or destruction by fire or other casualty to the improvements, installed or made to their Lot, or other property of that Owner located on such Lot, and liability insurance covering any injuries occurring to persons or property damages on a Lot.

[bookmark: _Toc168320546]Insurance to be Carried by the Association.  

The Association shall obtain and maintain in full force and effect, to the extent reasonably available and at all times, the insurance coverage set forth in this Declaration and as set forth in the Act, which insurance coverage shall include the following terms and shall be provided by financially responsible and able companies duly authorized to do business in the State of Colorado.

[bookmark: _Toc168320547]Association Liability Insurance.  

The Association shall obtain public liability and property damage liability insurance covering any Common Elements, in such limits as the Board may determine from time to time, and in all cases covering all claims for bodily injury or property damage.  Coverage shall include, without limitation, liability for personal injuries and operation of automobiles on behalf of the Association.  

[bookmark: _Toc168320548]Association Fidelity Insurance.  

The Association shall obtain fidelity coverage or fidelity bonds to protect against dishonest acts on the parts of its officers, directors, trustees and employees and on the part of all others who handle or are responsible for handling the funds of the Association, including persons who serve the Association with or without compensation.  The fidelity coverage or bonds should be in an amount sufficient to cover the maximum funds that will be in the control of the Association, its officers, directors, trustees and employees, as required by law.

[bookmark: _Toc168320549]Directors' and Officers’ Personal Liability Insurance.  

The Association shall obtain directors' and officers’ personal liability insurance to protect the officers, directors, committee members and any person acting at the discretion of the Board from personal liability in relation to their duties and responsibilities in acting as officers and directors on behalf of the Association.

[bookmark: _Toc168320550]Insurance Premium.  

Insurance premiums for insurance provided by the Association shall be a Common Expense to be included as a part of the annual Assessments levied by the Association.

[bookmark: _Toc168320551]Damage to or Destruction on Lots.  

[bookmark: _Hlk169431369]In the event of damage to or destruction of structures or improvements on a lot, the Owner shall proceed promptly to repair or to reconstruct the damaged structure and improvements in a manner in accordance with Article 6 of this Declaration.

[bookmark: _Toc168320552]GENERAL PROVISIONS


[bookmark: _Toc168320553]Compliance and Enforcement. 

[bookmark: _Hlk165883870](a) 	Every Owner and occupant of a Lot shall comply with the Governing Documents, and each Owner shall have the right to enforce the covenants and restrictions per State statute, as set forth in this Declaration. Owners are encouraged to communicate with each other to ensure issues are resolved at the “neighbor” level. If that is not possible, complaint procedures are detailed in the Rules and Regulations.

(b)	The Association may enforce all applicable provisions of this Declaration, and may impose sanctions for violation of the Governing Documents.  Such sanctions may include, without limitation:

(i) 	imposing reasonable monetary fines, after notice and opportunity for a hearing, which fine shall constitute a lien upon the violator's Lot;
(ii) 	suspending the right to vote and the right to use Common Elements;
(iii) 	exercising self‑help (including, but not limited to, performing such maintenance responsibilities which are the Owner’s responsibility under this Declaration and assessing all costs incurred by the Association against the Lot and the Owner as an Assessment) or acting to abate any violation of the Governing Documents;
(iv) 	requiring an Owner, at the Owner’s expense, to remove any structure or improvement on such Owner's Lot in violation of the Governing Documents and to restore the Lot to its previous condition;
(v) 	levying specific Assessments to cover costs incurred by the Association to bring a Lot into compliance with the Governing Documents; and
(vi)	bringing suit at law or in equity to enjoin any violation or to recover monetary damages or both.

(c)	In addition to any other enforcement rights, if an Owner fails to properly perform his or her maintenance responsibility, or otherwise fails to comply with the Governing Documents, the Association may record a notice of violation against the Owner and the Lot. 
(d)	All remedies set forth in the Governing Documents shall be cumulative of any remedies available at law or in equity.  In any action to enforce the Governing Documents, the prevailing party shall be entitled to recover all costs, including, without limitation, attorney fees and court costs, reasonably incurred in such action.
(e) 	The decision of the Association to pursue enforcement action in any particular case shall be left to the Board's discretion, subject to the duty to exercise judgment and be reasonable, as provided for in this Declaration, and further restricted in that the Board shall not be arbitrary or capricious in taking enforcement action.  A decision of the Association to not pursue enforcement action shall not be construed as a waiver of the Association's right to enforce such provisions at a later time under other circumstances or preclude the Association from enforcing any other covenant, restriction or rule.  

[bookmark: _Toc168320554]Attorney Fees.  

If an Owner fails to pay any Assessment as provided in this Declaration, the Association may require reimbursement for reasonable attorney fees and costs without the necessity of commencing a legal proceeding.  If an Owner or an Owner’s family member, guest, tenant, invitee or licensee fails to comply with any other provision of the Governing Documents, the Association may seek reimbursement for reasonable attorney fees and costs incurred as a result of such failure to comply, without the necessity of commencing a legal proceeding.  

In a legal proceeding in any way related to the Governing Documents or the Community, the court shall award to the party prevailing on each claim the prevailing party's reasonable attorney fees and costs incurred in asserting or defending the claim.  Such reasonable attorney fees and costs, if awarded against an Owner shall be charged as an Assessment and shall constitute a lien against the Lot.

[bookmark: _Toc168320555]Severability.  

Each of the provisions of this Declaration shall be deemed independent and severable.  If any provision of this Declaration or the application thereof to any person or circumstances is held invalid, the invalidity shall not affect other provisions or applications of this Declaration which can be given effect without the invalid provisions or applications.

[bookmark: _Toc168320556]Term of Declaration.  

The covenants and restrictions of this Declaration shall run with and bind the land in perpetuity.

[bookmark: _Toc168320557]Amendment of Declaration by Owners.  

[bookmark: HDSTE37][bookmark: HDNDE37]Any provision, covenant, condition, restriction or equitable servitude contained in this Declaration may be amended, revised, removed or repealed, and new provisions, covenants, conditions, restrictions or equitable servitudes may be added, at any time and from time to time upon approval of Members holding at least 67% of the total votes in the Association.  The amendment or repeal shall be effective upon the recordation with the Park County Clerk and Recorder.

[bookmark: _Toc168320558]Captions.  

All captions and titles used in this Declaration are intended solely for convenience of reference and shall not enlarge, limit or otherwise affect that which is set forth in any paragraph, section or article hereof.

[bookmark: _Toc168320559]Interpretation.  

[bookmark: _Hlk71714408]The provisions of this Declaration shall be construed to effectuate their purposes of creating a uniform plan for promoting and effectuating the fundamental concepts as set forth in this Declaration. The Board of Directors shall have the authority to interpret the meaning of any provision contained in this Declaration. This Declaration shall be construed and governed under the laws of the State of Colorado.

[bookmark: _Toc168320560]Singular Includes the Plural.  

Unless the context otherwise requires, the singular shall include the plural, and the plural shall include the singular, and each gender referral shall be deemed to include the masculine, feminine and neutral.  

[bookmark: _Toc168320561]Challenge to this Amendment.  

All challenges to the validity of this amendment or any future amendments must be made within one year after the date or recording of this document.  The covenants and restrictions of this Declaration shall run with and bind the land in perpetuity.

[bookmark: _Toc168320562]Non-Waiver.  

Any forbearance or failure to enforce any provisions of this Declaration shall not operate as a waiver of any such provision or of any other provision of this Declaration or of any subsequent enforcement of such provision.

[bookmark: _Toc168320563]Conflict of Provisions.  

In case of conflict between this Declaration and the Articles or Bylaws, this Declaration shall control.  In the case of conflict between the Articles and Bylaws, the Articles shall control. Nothing in this Declaration shall be interpreted to alter any Owners’ rights granted in their individual deeds conveying their Property to them, and all such rights are hereby ratified and affirmed

[bookmark: _Hlk80012877][bookmark: HDNDE39]The undersigned, being the president and the Secretary of Black Mountain Ranches Owners Association, hereby certify the Association has obtained written approval of this Declaration from at least 65% of all votes subject to the Original Declaration.



Black Mountain Ranches Owners Association, a Colorado nonprofit corporation,

By:  	__________________________________
President
ATTEST:

                                                                           	
Secretary


STATE OF COLORADO		)
) ss.
COUNTY OF                         		)

[bookmark: HDNDE3d]The foregoing Declaration was acknowledged before me by                                 , as President of Black Mountain Ranches Owners Association, a Colorado nonprofit corporation, on this          day of                       , 20___.

                                                                                            	
Notary Public

My commission expires:                                                     

STATE OF COLORADO		)
) ss.
COUNTY OF                         		)

The foregoing Declaration was acknowledged before me by                                 , as Secretary, of Black Mountain Ranches Owners Association, a Colorado nonprofit corporation, on this          day of                       , 20___.

                                                                                            	
Notary Public

My commission expires:                                                     
[bookmark: _Toc168320564]
EXHIBIT A




[bookmark: _Toc168320565]PROPERTY


Lots 1 and 71 were excluded from required participation in the association upon initial filing.
[bookmark: _Toc168320566]
EXHIBIT B



[bookmark: _Toc150328585][bookmark: _Toc168320567]OWNER APPROVALS


[To be attached.]

